The New Automatic Student Visa Cancellation regime: A Trap for the Unwary

By Christopher Levingston
On 1 July 2007, there was a significant change in the law relating to the automatic cancellation regime of overseas students. The change has put in place more procedural requirements for registered providers in relation to notices issued under s20 of the Education Services for Overseas Students Act 2000 (‘ESOS Act’). Condition 8202 has also been changed to reflect this change. 
The relevant materials to consider are:

· Education Services for Overseas Students Act 2000

· Education Services for Overseas Students Regulations 2001

· Education Services for Overseas Students Act 2000: National Code (2007)

· Schedule 8 of the Migration Regulations 1994
· MSI 382

A student’s visa can be automatically cancelled if the affected student does not report to an office of immigration within 28 days of a s20 ESOS Act notice being issued: s137J of the Migration Act 1958.
The s20 ESOS notice
The s20 ESOS notice must comply with the following requirements:
1. It must be a written notice. 

2. The registered provider must send the notice as soon as practicable after the breach. 
3. The notice must be in a form approved by the Secretary of the Immigration Minister’s Department

4. The notice must contain particulars of the breach. 
5. The notice must state that the student is required to attend in person before an officer (within the meaning of the Migration Act 1958) at a specified place within 28 days after the day specified in the notice as the date of the notice, for the purpose of making any submissions about the breach and the circumstances that led to the breach. 
6. The notice must state that the student must present photographic identification when so attending. 

7. The notice must set out the effect of sections 137J and 137K of the Migration Act 1958. Those sections state:
Section 137J.      Non-complying students may have their visas automatically cancelled
 137J.      (1)      This section applies if a notice is sent to a non-citizen under section 20 of the Education Services for Overseas Students Act 2000 in relation to a visa held by the non-citizen (even if the non-citizen never receives the notice).

 Note:      Under that section, a registered education provider must send a notice to a non-citizen who breaches a condition of the non-citizen's visa that is prescribed by regulations made for the purposes of that Act. The notice must give particulars of the breach and must require the non-citizen to attend before an officer for the purpose of making any submissions about the breach and the circumstances that led to the breach.

 (2)      The non-citizen's visa is cancelled by force of this section at the end of the 28th day after the day that the notice specifies as the date of the notice unless, before the end of that 28th day:

(a)      the non-citizen complies with the notice; or

(b)      the non-citizen, while attending in person at an office of Immigration (within the meaning of the regulations) that is either:

(i)      in Australia; or

(ii)      approved for the purposes of this paragraph by the Minister by notice in the Gazette;

makes himself or herself available to an officer for the stated purpose of making any submissions about the breach and the circumstances that led to the breach.

 Section 137K.      Applying for revocation of cancellation
 137K.      (1)      A non-citizen whose visa has been cancelled under section 137J may apply in writing to the Minister for revocation of the cancellation.

 (2)      A non-citizen who is in the migration zone cannot apply for revocation at a time when, because of section 82, the visa would no longer have been in effect anyway had the visa not been cancelled under section 137J.

 (3)      In addition to the restriction in subsection (2), a non-citizen who is in the migration zone and who has been detained under section 189 cannot apply for revocation later than:

(a)      2 working days after the day on which section 194 was complied with in relation to his or her detention; or

(b)      if he or she informs an officer in writing within those 2 days of his or her intention to so apply — within the next 5 working days after those 2 working days.

 (4)      A non-citizen who is outside the migration zone cannot apply for revocation later than 28 days after the day of the cancellation.

 (5)      In any case, a non-citizen cannot apply for revocation if he or she has previously made such an application in respect of the same cancellation.

 

Although there are numerous visa conditions attached to a student visa, the main visa condition breached by students is condition 8202. Condition 8202 states:
8202
(1)        The holder (other than the holder of a Subclass 560 (Student) visa who is an AusAID student or the holder of a Subclass 576 (AusAID or Defence Sector) visa) must meet the requirements of subclauses (2) and (3).

 

(2)        A holder meets the requirements of this subclause if:

(a)      the holder is enrolled in a registered course; or

(b)      in the case of the holder of a Subclass 560 or 571 (Schools Sector) visa who is a secondary exchange student — the holder is enrolled in a full-time course of study or training.

 

(3)       A holder meets the requirements of this subclause if neither of the following applies:

(a)      the education provider has certified the holder, for a registered course undertaken by the holder, as not achieving satisfactory course progress for:

(i)      section 19 of the Education Services for Overseas Students Act 2000; and

(ii)      standard 10 of the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students 2007;

(b)      the education provider has certified the holder, for a registered course undertaken by the holder, as not achieving satisfactory course attendance for:

(i)      section 19 of the Education Services for Overseas Students Act 2000; and

(ii)      standard 11 of the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students 2007.

 (4)      In the case of the holder of a Subclass 560 visa who is an AusAID student or the holder of a Subclass 576 (AusAID or Defence Sector) visa — the holder is enrolled in a full-time course of study or training.

The Minister has issued a binding direction on all decision makers to this effect: see Direction Number 37 (attached). The direction states that once the s20 ESOS notice is issued, the student is deemed to have breached condition 8202. If the student attends an office of immigration within the prescribed period, automatic cancellation cannot take place. However, the student has to explain to the delegate whether there are exceptional circumstances beyond the visa holder’s control that resulted in the breach. The delegate of the Minister must then consider whether cancellation under s116 of the Migration Act 1958 should take place. 

The provisions of s116-124 stand alone. The direction should be taken to imply that a s119 notice must still be given, despite the direction stating that a breach is deemed and the delegate is to consider whether there are exceptional circumstances beyond the visa holder’s control that resulted in the breach. The direction also seeks to remove, unlawfully, the following factors that may be compelling and compassionate circumstances beyond the visa holder’s control:

6.
For the purposes of this direction the following would not be considered compelling or compassionate circumstances or a critical incident:

· difficulties in adjusting to living in Australia or academic life

· relationship problems

· financial difficulties 

· generally feeling “depressed” about circumstances i.e. where the depression is not clinically diagnosed by a qualified professional (if diagnosed it would have been considered by the education provider under compelling or compassionate circumstances) or 

· inability to begin studying on the course commencement date due to not organising travel in sufficient time.

The registered provider does not have to report the student if the attendance is at 70% or higher, but below 80% for the vocational education and training and non-award courses identified in Standard 11.1.a and 11.1.d and for the ELICOS and school courses identified in Standard 11.1 (see discussion below). That certainly gives a registered provider a lot of discretion in relation to reporting a breach and, arguably, a lot of power over a student who is in breach.

However, the holder of a student visa no longer has to provide certification that he or she has complied with visa conditions. Under the new regime, the education provider has to certify that the student has not achieved satisfactory attendance or has not achieved satisfactory course progress, having regard to the ESOS Act 2000 and the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students 2007 (‘National Code 2007’).  Standards 10 and 11 of the National Code 2007 are attached. Those standards require the registered provider to monitor a student’s progress and to intervene at an early stage to warn students of a possible future breach, and to have an intervention strategy:
10.4
The registered provider must have a documented intervention strategy, which must be made available to staff and students, that specifies the procedures for identifying and assisting students at risk of not meeting the course progress requirements. The strategy must specify:

a. procedures for contacting and counselling identified students

b. strategies to assist identified students to achieve satisfactory course progress, and

c. the process by which the intervention strategy is activated.

10.5
The registered provider must implement the intervention strategy for any student who is at risk of not meeting satisfactory course progress requirements. At a minimum, the intervention strategy must be activated where the student has failed or is deemed not yet competent in 50% or more of the units attempted in any study period.

If the registered provider has assessed the student as not meeting the course requirements, the provider must notify the student, in writing, that it intends to report the student.  The notice must inform the student of the right to go through a complaints and appeals procedure, set out in Standard 8. If a student does not take up that opportunity within 20 working days, or withdraws from that process, or a finding is made under that process that supports the registered provider’s finding of a breach, notification of the breach will be made:
10.6
Where the registered provider has assessed the student as not achieving satisfactory course progress, the registered provider must notify the student in writing of its intention to report the student for not achieving satisfactory course progress. The written notice must inform the student that he or she is able to access the registered provider’s complaints and appeals process as per Standard 8 (Complaints and appeals) and that the student has 20 working days in which to do so.  

10.7
Where the student has chosen not to access the complaints and appeals processes within the 20 working day period, withdraws from the process, or the process is completed and results in a decision supporting the registered provider, the registered provider must notify the Secretary of DEST through PRISMS of the student not achieving satisfactory course progress as soon as practicable. 
A similar process is required for a student who does not meet attendance requirements. Interestingly, a student was has been absent for five consecutive days without approval, or where the student has fallen below the 80% attendance requirement, must be contacted and counselled.
11.1 
The registered provider must record the attendance of each student for the scheduled course contact hours for each CRICOS registered course in which the student is enrolled which is:


a.
an accredited vocational education and training course (unless Standard 11.2 applies) 


b.
an accredited school course


c.
an accredited or non-award ELICOS course, or 


d.
another non-award course.  

…
11.4 
For the courses identified in 11.1, the registered provider’s attendance policies and procedures must identify the process for contacting and counselling students who have been absent for more than five consecutive days without approval or where the student is at risk of not attending for at least 80 per cent of the scheduled course contact hours for the course in which he or she is enrolled (i.e. before the student’s attendance drops below 80 per cent).

11.5 
For the courses identified in 11.1, the registered provider must regularly assess the attendance of the student in accordance with the registered provider’s attendance policies and procedures.  

11.6 
Where the registered provider has assessed the student as not achieving satisfactory attendance for the courses identified in 11.1, the registered provider must notify the student in writing of its intention to report the student for not achieving satisfactory attendance. The written notice must inform the student that he or she is able to access the registered provider’s complaints and appeals process as per Standard 8 (Complaints and appeals) and that the student has 20 working days in which to do so.  

11.7

Where the student has chosen not to access the complaints and appeals processes within the 20 working day period, withdraws from the process, or the process is completed and results in a decision supporting the registered provider, the registered provider must notify the Secretary of DEST through PRISMS that the student is not achieving satisfactory attendance as soon as practicable.

11.8
  For the vocational education and training and non-award courses identified in 11.1.a and 11.1.d, the registered provider may only decide not to report the student for breaching the 80 per cent attendance requirement where:

a. that decision is consistent with its documented attendance policies and procedures, and

b. the student records clearly indicate that the student is maintaining satisfactory course progress, and

c. the registered provider confirms that the student is attending at least 70 per cent of the scheduled course contact hours for the course in which he or she is enrolled.

11.9 For the ELICOS and school courses identified in 11.1, the registered provider may only decide not to report a student for breaching the 80 per cent attendance requirement where:

a. the student produces documentary evidence clearly demonstrating that compassionate or compelling circumstances (e.g. illness where a medical certificate states that the student is unable to attend classes) apply, and 

b. that decision is consistent with its documented attendance policies and procedures, and

c. the registered provider confirms that the student is attending at least 70 per cent of the scheduled course contact hours for the course in which he or she is enrolled.

The complaints and appeals process under Standard 8 requires an internal review and the option of an external appeal. Affected students would be wise to use a specialist immigration law practitioner for such proceedings, given the detrimental effects that an adverse ruling will have on that student and the expertise required for such a process.
The National Code (2007) also limits a registered provider’s ability to extend a student’s enrolment in a course.  Standard 9 essentially requires a student to complete the course within the stipulated time, and requires that at least one unit at the relevant time is not distance learning or online study; and a student cannot undertake more than 25 per cent of the student’s total course by distance and/or online learning.  Standard 9.2 does not provide much opportunity for extension of a student’s study, except in limited circumstances:
9.1 The registered provider may only extend the duration of the student’s study where it is clear that the student will not complete the course within the expected duration, as specified on the student’s CoE, as the result of:

a.
compassionate or compelling circumstances (e.g. illness where a medical certificate states that the student was unable to attend classes or where the registered provider was unable to offer a pre-requisite unit)

b.
the registered provider implementing its intervention strategy for students who were at risk of not meeting satisfactory course progress, or

c.
an approved deferment or suspension of study has been granted under Standard 13.

9.5 Except in the circumstances specified in 9.2, the expected duration of study specified in the student’s CoE must not exceed the CRICOS registered course duration. 

This limitation is quite extraordinary. It would appear that foreign students do not get the luxury of failing subjects that Australian students get, as the duration of their study cannot be extended, except in the limited circumstances set out in Standard 9. Education agents might, for example, advise a student to enrol in a degree course that has an extra honours year, so that there is an extra year to finish the degree course in the event of failing subjects, even if the honours component is not met.
This paper is a brief overview of a very complex regime that brings into play the Migration Act 1958 and the Education Services for Overseas Students Act 2000 and the National Code (2007).
Students who fall foul of the new regime will need specialist advice in relation to what their rights are, how to deal with the process and how to strategically plan so that they can maximise their prospects of completing their education and obtaining their migration outcome.
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